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Settlement Agreement

between

Dr Riclrard Mclean

and

AustralianSuper Pty Ltd
(ACN 006 457 987)

and

TAL Life Limited
(ACN 050 109 450)
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rhis Asreement is made on ltt fuO

between

and

and

1 Recitals

.2021

Richard Mclean of 24 Rosella court, ocean Grove in the state of Victoria (the
Complainant)

AustralianSuper Pty Ltd (ACN 006 457 987) of Levet 30, i30 Lonsdate Street,
Melbourne VIC 3000 (AustralianSuper)

TAL Life Limited (ACN 050 109 450) of Levet 16, 363 George Street, Sydney, NSW
2000 (TAL)

(Parties)

A

B

c

D

AustralianSuper is the trustee of the AustralianSuper superannuation fund (Fund). The Fund
was established and is maintained pursuant to the terms of a trust deed as amended from
tlme to tlme (Trust Deed).

At all material times the Complainant was a member of the Fund.

TAL is a life company registered under the Life lnsurance Acf 7995 (Cth).

On or about 12 March 2020, the Complainant completed an application for Total and
Permanent Disability (TPD) cover and lncome Protection (lP) cover in the following amounts:

(a) TPD: fixed cover, in the amount of $30,000 (the TPD Cover); and

(b) lP:$3,100 Monthly Benefit, with a 30 day.waiting period and Benefit Period to
Age 65 (the lP cover)

(the First Application).

ln the First Application, the Complainant disclosed that amongst other things:

(a) he was diagnosed with schizophrenia at age 21 and was prescribed
antipsychotics and antidepressants;

(b) he had considered self-harm/attempted suicide once;

(c) he was fully recovered from schizophrenia; and

(d) he had one family member who was diagnosed with cancer before the age of
50.

On or about 16 March 2020,f AL requested further medical information of the Complainant's
doctor in order to assess the First Application.

On or about 28 April 2020, the Complainant sent an email to TAL answering further questions
in regard to his medical history.

TAL notified AustralianSuper by letter dated 21 May 2020 thal it had declined the First
Application on the basis of the Complainant's mental health history (First Underwriting
Decision).
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AustralianSuper informed the Complainant of the First Underwriting Decision by letter dated
27 May 2020.

On 12 August2020 the Complainant lodged a complaint with the Australian Human Rights
Commission (AHRC)(AHRC reference number 2020-09751), naming AustralianSuper as the
respondent, claiming he had been discriminated against on the ground of disability under the
Disability Discrimination Act 1992 (Cth) (the DDA)(the AHRC Comptaint).

On or around 17 August 2020,TAL received notification that the Complainant had lodged a
complaint with the Australian Financial Complaints Authority (AFCA), in relation to the First
Underwriting Decision, naming Australiansuper and rAL as the respondents (AFCA
Complaint numbers 767480 and 747026) (the AFCA Gomplaint). The AFCA Complaint was
first referred to TAL to consider (the TAL Complaint).

On 9 Octobe r 2020, the Complainant completed a new application with AustralianSuper and
TAL, to obtain TPD, lP and Death cover in the following amounts:

(a) TPD: Age-Based Cover Amount of $23,000, with Fixed Cover Amount of
$500,000;

(b) lP: Monthly Benefit of $4,000, Waiting Period: 60 Days and Benefit Period to
Age 65;

(c) lJeath: Age-tsased Cover Amount of $'107,000.

(the Second Application)

On 12 October 2020, TAL submitted to AustralianSuper its response in relation to the TAL
Complaint (the TAL Gomplaint Response).

TAL received the Second Application on or about 16 October 2020.

By email dated 23 October 2020,TAL notified the Complainant that:

(a) the requests for TPD cover and lP cgver in the Second Application had been
declined; and

(b) the request for death cover was to be reviewed subject to the Complainant
providing further information and completing a mental health questionnaire.

(the Second Underwriting Decision)

By emails 9 November 2020 and 13 November 2020, TAL advised the Complainant that TAL
had not yet received the further medical information it required in order to assess the death
cover requested in the Second Application.

By email dated 26 November 2020,TAL advised AustralianSuper and the Complainant that it
had determined to not proceed with assessing the Complainant's request for death cover in
the Second Application, as the Complainant did not provide the additional information
requested by TAL (Third Underwriting Decision, referred to collectively with Recital H and O
as the Underwriting Decisions).

On or around 7 December 2020, TAL received notification that the AFCA Complaint was
proceeding to the next stage, in relation to the Undenruriting Decisions.

On 16 December 2020, by way of letter to the AHRC, AustralianSuper responded to the
AHRC Complaint and provided its submissions in regard to allegations made against it.

On 18 January 2021,TAL responded to the AFCA Complaint and provided its submissions in
response to allegations made against it.
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By way of letter from the AHRC dated '10 March 2021, TAL was informed that the
Complainant had joined TAL as a respondent to the AHRC Complaint referred to in Recital J.

On 6 April 2021, by way of letter to the AHRC, TAL responded to the AHRC Complaint and
provided its submissions in regard to allegations made by the Complainant against TAL.

The AFCA Complaint was closed on or about 24 May 2021 (the AFCA Closure).

TAL was informed by letter dated 31 May 2021that the AHRC Complaint was terminated
under section 46PH(18)(b) of lhe Australian Human Righfs Commission Act 1986 (Cth) and
that the Complainant was able to apply to the Federal Circuit Court of Australia (FCCA) or the
Federal Court of Australia (FCA)to have the allegations decided by the court. Any such
application must be made within 60 days of the date on the notice of termination (the AHRC
Closure).

TAL and AustralianSuper deny that the Complainant has been discriminated against on the
basis of disability and deny he is entitled to any of the relief claimed in the TAL Complaint, the
AHRC Complaint, the AFCA Complaint or at all.

Without any admission of liability by AustralianSuper and TAL to the Complainant, the parties
to this Settlement Agreement have now agreed to resolve all complaints and disputes that the
Complainant has, has had, or may have, on the terms set out in this Agreement.

2 Delinitions

Z

2.1 Definitions

ln this Agreement:

Claim includes a claim, a complaint, notice, demand, action, proceeding, litigation,
investigation, judgment, damage, loss, costs, expense or liability however arising, whether
present, unascertained, immediate, future or contingent, whether based in contract, tort or
statute and whether involving a third party or a Party to this Agreement;

GST means goods and services tax or similar value added tax levied or imposed in Australia
under the GST Law (as defined in the A New Tax Sysfem (Goods and Services Tax) Act 1999
(Cth)) or otherwise on a supply;

Settlement Sum means $50,000 all-inclusive;

Tax means all forms of taxes, duties, imposts, charges, withholdings, rates, levies or other
governmental impositions of whatever nature and by whatever authority imposed, assessed
or charged together with all Costs, charges, interest, penalties, fines, expenses and other
additional statutory charges, incidental or related to the imposition.

3 lnterpretation

3.1 ln this Agreement, unless the context otherwise requires:

(a) a reference to:

(i) one gender includes the other;

(ii) the singular includes the plural and the plural includes the singular;

(iii) a person or entity includes an individual, a firm, a body corporate, a trust, an
unincorporated association or an authority;

w
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(iv) a person includes their legal personal representatives (including executors),
administrators, successors, substitutes (including by way of novation) and
permitted assigns;

a group of persons is a reference to any two or more of them taken together
and to each of them individually;

(v)

(b)

(vi) TAL and/or AustralianSuper includes its employees, servants, agents,
directors, administrators, transferees, assigns, representatives, contractors
and related bodies corporate (as defined in the Corporations Act 2001(Cth));

unless expressly stated, no party enters into this Agreement as agent for any other
person (or otherwise on their behalf or for their benefit);

headings are for convenience only and do not form part of this Agreement or affect its
interpretation; and

(c)

(d) where there are two or more persons in a party each are bound jointly and severally

4 Obligations

4.1 The Gomplainant's obligations

The Complainant agrees that the AHRC Complaint and/or the AHRC Closure will not be
pursued against AustralianSuper and/or TAL to the Federal Circuit Court of Australia or the
Federal Court of Australia and that he will not bring or pursue, or procure that a third party
brings or pursues any claim, demand or action of any kind against AustralianSuper and TAL
in respect of any matter which is the subject of a release under clause 5, and/or complaints
arising from the operation of the DDA.

4.2 TAL's obligations

(a) TAL will pay the Settlement Sum to the Complainant in full and final settlement of any
and all Claims in respect of any matter which is the subject of a release under clause
5.

(b) The Settlement Sum will be paid within 28 days of receipt by TAL of the original of this
Agreement signed by the Complainant and properly witnessed.

(c) TAL will pay the Settlement Sum to the Complainant by electronic funds transfer to
the below named account:

Bank: t

Branch: S

Nq
\Orvgh (-rC;tA(.D M(,(€AN

Account name:

BSB number:

125\oo

Account number:

The Parties to this Agreement will bear their own costs of the AFCA Complaint and
AHRC Complaint.

(o1 bL1.3 s1 \
(d)
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5 Mutual Releases

5.1 Upon payment of the Settlement Sum

(a) the Complainant, his administrators, executors, heirs and assigns forever release and
discharge TAL from all Claims arising out of or in connection with the First
Application, the Undenariting Decisions, the Second Application, the TAL Complaint,
the TAL Complaint Response, the AFCA Complaint, the AHRC Complaint, the AFCA
Closure, the AHRC Closure, the above Recitals or in respect of any matter in any way
related to any of those matters;

(b) the Complainant, his administrators, executors, heirs and assigns forever release and
discharge AustralianSuper from all Claims arising out of or in connection with the First
Application, the Underuvriting Decisions, the Second Application, the TAL Complaint,
the TAL Complaint Response, the AFCA Complaint, the AFCA Closure, the AHRC
Complaint, the AHRC Closure, the above Recitals or in respect of any matter in any
way related to any of those matters; and

5.2

5.3

(c) the Complainant irrevocably agrees to indemnify and to keep forever indemnified
AustralianSuper and TAL against all Claims made or brought against either
AustralianSuper or TAL in relation to the matters the subject of this Agreement, and
against all loss which but for this indemnity AustralianSuper and TAL may suffer or
incur to otlrers arisirtg out uf ot irr uurrrreuliurr wiLlr l.he payrrrent of the Settlement Sum

The Settlement Sum is inclusive of all amounts which may become payable to the
Commonwealth, Centrelink, the Department of Human Services or any other person or body
in respect of any pension or benefits of any description received by the Complainant and TAL
will make no deduction from the Settlement Sum for any such sums. The responsibility for
remitting any sums owing to the Commonwealth, Centrelink, the Department of Human
Services or any other person or body with respect to the Settlement Sum is solely that of the
Complainant and the Complainant indemnifies TAL and AustralianSuper in respect of any
liability which may arise to the Commonwealth, Centrelink, the Department of Human
Services or any other person or body.

Upon this Agreement being signed by AustralianSuper and TAL, AustralianSuper and TAL
hereby forever release and discharge each other from all Claims arising out of or in
connection with the First Application, the Underwriting Decisions, the Second Application, the
TAL Complaint, the TAL Complaint Response, the AFCA Complaint, the AFCA Closure, the
AHRC Complaint, the AHRC Closure, or the above Recitals.

6 Warranty

The Complainant warrants that he is the only person with any right to complain in relation to
the Underurriting Decisions and the Complainant agrees that to the extent that any other
person or persons claims or claim to have any interest in the Underwriting Decisions, the
AFCA Complaint, the AFA Closure, the AHRC Complaint or the AHRC Closure, the releases
and indemnities in this Agreement operate to protect TAL and/or AustralianSuper against all
liability for or to any such claim or claims.

7 Bar to Proceedings

This Agreement may be pleaded by AustralianSuper and/or TAL as a bar to any action or
Claim commenced by any party in respect of the matters set out in it.

b
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8 Non-Disparagement

The Complainant will not in any way criticise, disparage or comment adversely upon the other
Parties and will ensure that any prior criticism, disparagement or adverse comment is not
publicised in any form.

9 Gonfidentiality

Each of the Parties must not disclose or use (or cause or allow to be disclosed or used) the
fact of the existence of this Agreement, terms of this Agreement, the settlement recorded in
this Agreement, or the negotiations leading up to this Agreement to any other person, whether
directly or indirectly, except:

(a) to disclose these matters to professional advisers as is necessary in the preparation
and management of financial affairs;

9.1

(b)

(c)

(d)

(e)

(0

(s)

if required by law;

for the purpose of enforcing this Agreement;

to comply with any regulatory body or corporate reporting requirements;

with the other Parties' prior written consent;

to a reinsurer, including for the purposes of any reinsurance claim, policy or treaty; or

in the proper operation of the Fund, including disclosure to any regulator (including
the Australian Prudential Regulation Authority and the Australian Securities and
lnvestments Commission) and disclosure to any prospective merger partner and their
professional advisers.

10 Parties Enter into Agreement Voluntarily

The Parties acknowledge that they enter into this Agreement voluntarily based on their own
information, investigation and legal advice. Each Party warrants that they have taken, or have
declined to exercise a reasonable opportunity to take independent legal and taxation advice
relative to the effect of all aspects and consequences of this Deed. Each Party acknowledges
that they are aware that their advisors, agents or lawyers may discover facts different from or
in addition to the facts that they know or believe to be true with respect to the subject matter
of this Agreement. Nevertheless, by signing this Agreement, the Parties finally and fully settle
any and all liabilities, Claims, disputes and differences which now exist, may exist or have
ever existed between them relating in any way to the matters the subject of this Agreement.

11 Tax

The Settlement Sum is inclusive of relevant taxes, whether GST or otherwise. Except if
otherurise expressly stated in this Agreement, TAL and AustralianSuper will make no
deduction for any Tax and the responsibility for remitting any taxes incurred with respect to
the Settlement Sum is solely that of the Complainant and the Complainant indemnifies

w 7
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AustralianSuper and TAL in respect of any tax liability, which may arise with respect to the
Settlement Sum.

12 Generalterms

12.1 The Agreement is governed by the laws of New South Wales and the parties submit to the
exclusive jurisdiction of the Courts of New South Wales.

12.2 lf a provision of this Agreement is illegal or unenforceable in any relevant jurisdiction, it may
be severed for the purposes of that jurisdiction without affecting the enforceability of the other
provisions of this Agreement.

12.3 Each Party must promptly do whatever any other Party reasonably requires of it to give effect
to this Agreement and to perform its obligations under it.

12.4 A single or partial exercise or waiver by a Party of a right relating to this Agreement does not
prevent any other exercise of that right or the exercise of any other right.

12.5 This Agreement may consist of a number of counterparts and, if so, the counterparts taken
together constitute one Agreement. The parties agree that for the purposes of compliance
with this Agreement, counterparts can be exchanged electronically.

12.6 This Agreement contains the entire understanding between the Parties as to the subject
matter of this Agreement. All previous negotiations, understandings, representations,
warranties, memoranda or commitments concerning the subject matter of this Agreement are
merged in and superseded by this Agreement and are of no effect. No Party is liable to any
other Party in respect of those matters.

Iw
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EXECUTED as an Agreement 

Signed sealed and delivered 

by RICHARD MCLEAN 

in the presence of 

) 

) 

) 

RICHARD MCLEAN 

Signature of witness 

�tdAN glAAON 
Print name of witness 

Date of signature: °' �� 4 i \

EXECUTED for and on behalf of AUSTRALIANSUPER 

PTY LTD (ACN 006 457 987) by its authorised 

signatory, who hereby declares that he/she has 

been duly authorised to do so: 

Signature of Authorised Person 

Office Held 

(Print) Name of Authorised Person 

Date of signature: 

SIGNED for TAL LIFE LIMITED (ABN 70 050 109 

450) in accordance with the requirements of
section 127 of the CorP_orations Act 2001 (Cth}.

) 

. ) 
) 

) 

9 

Senior Manager, Insurance Operations & Delivery 

Angela Apostolopoulos

31 August 2021
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Name

Signature of Director Signature of Director / Company Secretary

Name

This Agreement has been signed by a Director and Company Secretary of TAL pursuant to the
powers vested to do so by section 127 of the Corporations Act 2001 (Cth). Ihrs has been effected
by way of digital signature due to the global Covid-l9 Pandemic;
The'Parties to this Agreement acknowledge that notwithstanding these interim measures, the
Parties have entered into this Agreement voluntarily and this Agreement remains enforceable to
the full extent that the law permits.

Date

a

a
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01-09-2021

Koichi Matsumoto
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